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endstreamendobj9 0 obj<</Length 3864/Subtype/XML/Type/Metadata>>stream
<{?xpacket begin="%i? id="W5MOMpCehiHzreSzNTczkc9d”?>
<x:xmpmeta xmlns:x="adobe:ns:meta/” x:xmptk="Adobe XMP Core 7.1-c000 79.425dc87,
2021/10/27-16:20:32 7>
<rdf:RDF xmlns:rdf="http://www.w3. org/1999/02/22-rdf-syntax—ns#”>
{rdf:Description rdf:about=""
xmlns:xmp="http://ns. adobe. com/xap/1. 0/”
xmlns:xmpMM="http://ns. adobe. com/xap/1. 0/mm/”
xmlns:de="http://purl. org/dc/elements/1.1/”
xmlns:pdf="http://ns. adobe. com/pdf/1.3/”
xmlns:pdfx="http://ns. adobe. com/pdfx/1.3/”>
<xmp:ModifyDate>2022-05-11T21:11:35-04:00</xmp:ModifyDate>
<xmp:CreateDate>2022-05-11T21:11:34-04:00</xmp:CreateDate>
<{xmp:MetadataDate>2022-05-11T21:11:35-04:00</xmp:MetadataDate>
<xmp:CreatorTool>Acrobat PDFMaker 22 for Word</xmp:CreatorTool>
<xmpMM:DocumentID>uuid: 7¢d67928-71fb—4abb—a0b3—afcd6e3b44f0</xmpMM: DocumentID>
<xmpMM: InstanceID>uuid:bel8c036-48cd-4ee8-8b46-1203b0c257b2</xmpMM: InstanceID>
<{xmpMM: subject>
<rdf:Seq>
<rdf:1i>1<{/rdf:1i>
</rdf:Seq>
</xmpMM: sub ject>
<{dc:format>application/pdf</dc:format>
dde:title>
<rdf:Alt>
{rdf:1i xml:lang="x—-default”/>
</rdf:Alt>
{/dc:title>
{dc:description>
<rdf:Alt>
<rdf:1i xml:lang="x—-default”/>
</rdf:Alt>
<{/dc:description>
{dc:creator>
<rdf:Seq>
<rdf:1i/>
<{/rdf:Seq>
{/dc:creator>
<{pdf:Producer>Adobe PDF Library 22.1.149</pdf:Producer>
<{pdf:Keywords/>
{pdfx:SourceModified/>
<{pdfx:Company/>
<{pdfx:Comments/>
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<{/rdf:Description>
<{/rdf:RDF>
<{/x:xmpmeta>

” _n

{?xpacket end="w"?>

endstreamendobjl0 0 obj<<{/Filter/FlateDecode/First 6/Length 56/N 1/Type/ObjStm>>stream
h?13POP & #E27Q0 Wyig) 213 2) I X fass T Lkak;; € :q”

endstreamendobjll 0 obj<</Filter/FlateDecode/First 6/Length 180/N 1/Type/ObjStm>>stream
h Y
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2> L oERiRe R [RAy3 R r MEax B HE{ HEE e D?
endstreamendobjl2 0 obj<<{/DecodeParms<</Columns 5/Predictor
12>>/Filter/FlateDecode/ID[<A37A35FCDC773D48BF93D664CESBOIEE><AA044657CAT08648A2E62B737
5F5AAAC>]/Info 461 0 R/Length 105/Root 463 0 R/Size 462/Type/XRef/W[1 3 1]>>stream
hifb  &FTEY
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Kaitlin Phillips
255 Community Dr., Smithtown, NY 11787 | kaitlinphillips89@gmail.com | (720) 366-8451

Writing Sample

As a law clerk for the Honorable Joseph F. Bianco, I prepared the attached judicial opinion
for an appeal from a grant of summary judgment. The opinion addresses whether the Small
Business Administration (“SBA”) was immune from injunctive relief under the Small Business
Act, and whether the SBA’s decision to exclude debtors in bankruptcy from receiving Paycheck
Protection Program loans violated Section 525(a) of the United States Bankruptcy Code.

I have received permission from Judge Bianco to use this opinion as a writing sample.
Although I substantially drafted the initial draft of the opinion, the final version (as attached) has
been edited by Judge Bianco and incorporates minor technical edits from my co-clerks and from
two other chambers.
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SPRINGFIELD HOSPITAL, INC., SPRINGFIELD MEDICAL CARE SYSTEMS, INC.,

Plaintiffs-Appellees,

ISABEL GUZMAN, IN HER CAPACITY AS ADMINISTRATOR FOR THE U.S. SMALL
BUSINESS ADMINISTRATION,

Defendant-Appellant.

In March 2020, in response to the COVID-19 pandemic, Congress enacted
the Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act” or the
“Act”), which established the Paycheck Protection Program (“PPP”). The PPP
authorized the Small Business Administration (the “SBA”) to guarantee favorable
and potentially forgivable loans to businesses negatively impacted by the
pandemic. In administering the program, the SBA decided to automatically bar
any applicant who was a debtor in bankruptcy from receiving PPP funds.

Plaintiffs-Appellees Springfield Hospital, Inc. and Springfield Medical Care

Systems, Inc. (together, “Springfield”)! are debtors in bankruptcy who applied for

1 Springfield Hospital, Inc. and Springfield Medical Care Systems, Inc. commenced separate suits,
which were never formally consolidated in the bankruptcy court. The suits are substantially
similar for all relevant purposes and were resolved jointly through an opinion and order cross-
filed in both cases. On motion to this Court, we consolidated the two cases for appeal and we
refer to them as a singular entity for the remainder of this opinion.
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and were denied PPP funds due solely to their bankruptcy status. In April 2020,
Springfield initiated this adversary proceeding in bankruptcy court against
Defendant-Appellant, the Administrator of the SBA, in her official capacity,
challenging the SBA’s administration of PPP funds and requesting that the
bankruptcy court enjoin the SBA from denying any PPP application on the sole
basis of the applicant’s bankruptcy status. Specifically, Springfield asserted that:
(1) the SBA’s decision to exclude bankrupt debtors from obtaining PPP loans
violated Section 525(a) of the Bankruptcy Code, which provides that “a
governmental unit may not deny . . . a license, permit, charter, franchise, or other
similar grant” to a debtor in bankruptcy solely because of that status, 11 U.S.C. §
525(a); and (2) the SBA is not immune from injunctive relief under the Small
Business Act, 15 U.S.C. § 634(b)(1).

On June 22, 2020, the Bankruptcy Court for the District of Vermont (Brown,
J.) issued a Memorandum of Decision, concluding that, as a matter of law, PPP
funds were “other similar grant[s]” under Section 525(a) and granting summary
judgment in Springfield’s favor. Further, the bankruptcy court concluded that

Section 634(b)(1) did not bar it from enjoining the SBA and, after determining that

Springfield had met the standard to obtain a permanent injunction, enjoined the
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SBA from denying Springfield PPP funds based on its bankruptcy status. The SBA
appealed.

We hold, based upon the plain language of Section 525(a), that the PPP is a
loan guaranty program and not an “other similar grant,” and that Section 525(a)
does not apply to PPP loans. Therefore, the bankruptcy court incorrectly ruled
that Springfield was entitled to summary judgment and a permanent injunction,
and we instead conclude, as a matter of law, that the SBA is entitled to summary
judgment on the Section 525(a) claim.

Accordingly, we REVERSE the judgment, VACATE the permanent
injunction, and REMAND to the bankruptcy court for further proceedings
consistent with this opinion.

BACKGROUND
L Statutory and Regulatory Background

A.  Pre-CARES Act Statutory Context

The SBA was enacted in 1958 to “aid, counsel, assist, and protect, insofar as
is possible, the interests of small-business concerns.” Pub. L. No. 85-536, 72 Stat.
384 (1958) (codified as amended at 15 U.S.C. § 631(a), ef seq.); see also 15 U.S.C.

§ 633(a) (establishing the SBA). The SBA’s primary mechanism for aiding small
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businesses is by financing private “Section 7(a) loans” under the Small Business
Act. See 15 U.S.C. § 636(a). Although the SBA guarantees these loans, they are
typically issued by private lenders rather than through direct disbursals from the
SBA. Id.; United States v. Kimbell Foods, Inc., 440 U.S. 715, 719 n.3 (1979). By statute,
Section 7(a) loans are subject to a “sound value” requirement—namely, that “[a]ll
loans made under [Section 7(a)] shall be of such sound value or so secured as
reasonably to assure repayment[.]” 15 U.S.C. § 636(a)(6).

In addition to creating Section 7(a) loans, the Small Business Act authorizes
the SBA Administrator to “make such rules and regulations as [s]he deems
necessary” to implement the loan program. See 15 U.S.C. § 634(b)(6); id. § 634(b)(7)
(vesting the SBA Administrator with the authority to create rules and “take any
and all actions . . . when [s]he determines such actions are necessary or desirable
in making, servicing, . . . or otherwise dealing with or realizing on loans made
under the provisions of [the Act]”). Accordingly, the SBA has promulgated
several rules to ensure that Section 7(a) loans, consistent with the “sound value”
mandate, are sufficiently creditworthy and assured of repayment. See, e.g., 13
C.F.R. §120.150 (2022). In evaluating creditworthiness, the SBA considers various

factors, including the “credit history of the applicant,” the “[s]trength of the
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business,” its “projected cash flow,” and the applicant’s “[a]bility to repay the loan
with earnings from the business.” Id. § 120.150(a)—(i). Additionally, as part of the
creditworthiness inquiry, the SBA considers the bankruptcy status and history of
each applicant, although a status or history of bankruptcy does not automatically
render an applicant ineligible for a Section 7(a) loan. See SMALL BUS. ADMIN., SBA
7A BORROWER INFORMATION FOrRM 1919,
https://www .sba.gov/sites/default/files/2021-12/Form%201919_10-21-2020-rev-
1_1t-508.pdf; see also Standard Operating Procedure, § 50 10 5(K), Small Bus.
Admin., Lender and Development Company Loan Programs 178-80 (Apr. 1, 2019),
https://www .sba.gov/sites/default/files/2019-
02/SOP%2050%2010%205%28K%29%20FIN AL %202.15.19%20SECURED %20copy
%20paste.pdf (outlining capital underwriting and capital analysis requirements
for Section 7(a) loans).

B. COVID-19 and the CARES Act

In March 2020, in response to the COVID-19 pandemic, Congress enacted
the CARES Act to, in part, alleviate the pandemic’s substantial economic effects on
small businesses. See Coronavirus Aid, Relief, and Economic Security Act, Pub L.

No. 116-136, 134 Stat. 281, 286 (2020). Relevant here, Section 1102 of the Act
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establishes the PPP, a temporary program targeted at providing small businesses
with the funds necessary to meet their payroll and operating expenses and
therefore keep workers employed. See CARES Act § 1102, 134 Stat. at 286 (codified
as amended at 15 U.S.C. § 636(a)(36)). The PPP provides potentially forgivable
loans to eligible small businesses, allowing the recipient to seek loan forgiveness
if at least 60% of the loaned funds are used for specified expenses, such as payroll.
See id. § 636(a)(36); id. § 636m(b)—-(d). However, unauthorized uses of PPP funds,
as well as certain authorized uses, are ineligible for loan forgiveness. Compare id.
§ 636(a)(36)(F) (detailing authorized uses), with id. § 636m(b) (detailing
forgiveness-eligible uses). Congress initially authorized $349 billion in PPP loan
commitments, but, after those funds were quickly depleted, added another $310
billion one month later and eventually extended a third round of PPP funding at
the end of 2020. See CARES Act § 1102(b), 134 Stat. at 293; Paycheck Protection
Program and Health Care Enhancement Act, Pub. L. No. 116-139, § 101(a)(1), 134
Stat. 620, 620 (2020); see Consolidated Appropriations Act, 2021, Pub. L. No. 116-
260, § 311, 134 Stat. 1182, 2001-07 (2020).

Rather than establishing the PPP as a standalone program, the CARES Act

places the PPP under Section 7(a) of the Small Business Act, providing that the
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SBA “may guarantee covered [PPP] loans under the same terms, conditions, and
processes” as other Section 7(a) loans.? 15 U.S.C. § 636(a)(36)(B); sece CARES Act
§1102, 134 Stat. at 286 (amending “Section 7(a) of the Small Business Act”);
Pharaohs GC, Inc. v. U.S. Small Bus. Admin., 990 F.3d 217, 224 (2d Cir. 2021)
(acknowledging the PPP’s placement under Section 7(a)). The Act relaxed many
of the Section 7(a) eligibility criteria for PPP applicants and waived some of the
standard Section 7(a) requirements altogether. 15 U.S.C. §§ 636(a)(36)(D), (H)—(J),
(R). However, the Act did not exempt PPP loans from Section 7(a)’s statutory
“sound value” requirement.? Id. § 636(a)(6).

Given the need to move expeditiously to address the pandemic’s economic

effects, the CARES Act directed the SBA to issue emergency regulations

2 This was not an unusual framework for Congress to adopt, as it has, on multiple occasions,
created specialized Section 7(a) loan programs and has modified or eliminated the standard
Section 7(a) requirements for those loans. See, e.g., Small Business Reauthorization and
Manufacturing Assistance Act of 2004, Pub. L. No. 108-447, § 101(a), 118 Stat. 3441, 3442 (codified
as amended at 15 U.S.C. § 636(a)(31)) (creating an express loan program and limiting the
maximum loan amount to $500,000); Military Reservist and Veteran Small Business
Reauthorization and Opportunity Act of 2008, Pub. L. No. 110-186, § 208, 122 Stat. 623, 631
(codified as amended at 15 U.S.C. § 636(a)(33)) (creating the increased veteran participation
program and reducing the fees on veteran participation loans by 50%).

3 PPP loans also share many other features with standard Section 7(a) loans, including, for
instance, allowing borrowers to apply to and obtain PPP loans from private lending institutions,
which then issue their own funds to qualifying borrowers, guaranteed by the SBA. See, e.g., 15
U.S.C. § 636(a)(36)(F)(ii).
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implementing the PPP within only fifteen days.* CARES Act § 1114, 134 Stat. at
312 (codified as amended at 15 U.S.C. § 9012). In keeping with this statutory
mandate, the SBA issued multiple rules implementing the PPP. The SBA’s first
interim final rule, which noted that “[t]he intent of the [CARES] Act is that SBA
provide relief to America’s small businesses expeditiously . .. by ... streamlining
the requirements of the regular 7(a) loan program,” waived the standard Section
7(a) creditworthiness inquiry and full underwriting requirements for PPP loans.®
See Business Loan Program Temporary Changes; Paycheck Protection Program, 85
Fed. Reg. 20,811, 20,811-12, 20,815 (Small Bus. Admin. Apr. 15, 2020) (waiving the
normal Section 7(a) criteria under 13 C.F.R. § 120.150); see also Business Loan
Program Temporary Changes; Paycheck Protection Program—Additional
Eligibility Criteria and Requirements for Certain Pledges of Loans, 85 Fed. Reg.
21,747, 21,750 (Small Bus. Admin. Apr. 20, 2020) (describing the lack of
underwriting requirements for the PPP). However, the SBA took other steps to

follow its statutory “sound value” mandate, such as requiring that borrowers sign

4 To accomplish this expeditiously, Congress exempted the SBA from the standard rulemaking
notice requirements. See CARES Act § 1114, 134 Stat. at 312 (codified as amended at 15 U.S.C. §
9012).

> Among other procedures, the SBA also established that PPP applicants must apply through
approved lenders and that PPP funds are distributed on a “first-come, first-served” basis until
the allocated funds are exhausted. See 85 Fed. Reg. at 20,812-13.

8

Kaitlin S Phillips

800



